MECTO ITPUHIIUITIOB YHUAPYA
B COBPEMEHHBIX YCJIOBUAX
PETI'YJIMPOBAHUA MEXITYHAPO/HbBIX
KOMMEPYECKHX JTOI'OBOPOB

(BcTynuTeNIbHAS CTaThs K U3aaHmio 2016 r.)

MexayHapoaHblii MHCTUTYT yHUpUKaluy yacTHoro npaBa (YHU/IPYA),
Haxonsuiics B Pume, yxe B TedeHUME MHOTUX JECITWIETUH SIBJISIETCSI OMHOM
U3 HauboJiee aKTUBHBIX MEXKIYHAPOIHbBIX OPraHU3alMiA, BHOCSIIIMX BKJIa
B CO3/IaHKE €NMHOOOPA3HOTO PETYIMPOBAHUS HOPM, KaCalOIIMXCs MEXKITyHa-
POIHBIX TOProBbIX cliesIoK'. CBOeil MHOTOJIETHEH IeATeIbHOCThI0O MHCTUTYT
CITOCOOCTBYET YCTPpAaHEHUIO PA3IMUMii B HALIMOHAILHOM ITPaBe yJaCTBYIOLINX
B MUPOBOIi TOPrOBJIE TOCYIApPCTB, ITOCKOJIBbKY 3T Pa3Indusl CEPhE3HO 3a-
TPYAHSIIOT pa3BUTUE MEXXIYHAPOIHOTO COTPYAHNYECTBA, OCYLIECTBIISIEMOTO
CyOBEKTaMU IPakIaHCKOTO MpaBa, HAXOISIIIMMUCS B PA3HBIX TOCYIapCTBAX.

BesycinoBHO, ceroaHst MOXKHO MPU3HATH CAMbIM 3HAUNTEIbHBIM 1 YCIICTI -
HbIM gocTzkeHueM Y HUIPYA B naHHoO# 061acTU IPaBOBOI MHCTPYMEHT,
TTOJTYYMBIIIHIA, HECMOTPSI Ha ero (paKkyJIbTaTUBHBII XapaKTep, IIUPOKYIO U3Be-
CTHOCTb M PACIIPOCTPaHEeHKE Ha MPAaKTUKe, a UMEHHO [TpMHITUITBI MeXTyHa-
POIHBIX KOMMepPUYECKUX JOroBopoB (najee Takke — [TpuHiunel YHUIPYA,
IpuHUMIIBI).

IlepBoe uznanue [Mpunuunos YHUIPYA coctosuiock B 1994 1. u Boc-
JIEACTBUM OHO ObL10 paciuupeHo B 2004 u 2010 rr. CieayeT OTMETUTD, YTO
C MOMEHTa MepBoil myoaukauuy [TpUHIMIBI CTaJIM 3aMETHBIM SIBJIEHUEM
B MEKIYHApOIHOM ITPAaBOBOM IMPOCTPAHCTBE U ITPUBJIEKIIN K ceOe BHUMaHUE
IOPUINYECKUX U KOMMEPYECKUX KPYTOB B CTpaHax, aKTUBHO YYaCTBYIOLIMX
B MEXIYHAapOIHOM TOProBoM 00opoTte. O BEICOKOM MEKIyHApOIHOM peii-
THUHTE, JOCTUTHYTOM 3TUM JIOKYMEHTOM B c(hepe peryJIMpoBaHuUsI TPaBOOT-
HOIIIEHUI KOHTPAreHTOB 10 MEXKIyHAPOIHBIM CIEJIKaM, CBUIETEIbCTBYIOT
MaTrepuaibl pPACCMOTPEHHBIX BO MHOTHX CTpaHaXx 3a 3TH T'O/Ibl HECKOJIbKIX
COTEH CyIeOHbIX U apOUMTPaXKHBIX [IeJ1, B KOTOPBIX B TOI UJIM MHOW Mepe
ncrnonb3oBauch [puaummner YHUJIPYA® .

1 . .
www.unidroit.org

2 . .
unilex.info
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A.C. Komapos

B nocnenHue roael psii COOBITUIN, UMEBIIMX MECTO B chepe MexTyHa-
POIHOM AEITEIbHOCTH 0 YHU(DUKALIMU MIPaBa MEXAYHAPOJHON TOPTOBIIH,
ewe dosiee ykpenuau no3uuu [puHiunos YHUIPYA kak BO3MOXHOIO
HMCTOYHUKA HOPM IPaBa, MPUMEHUMBIX K MEXITyHAPOAHBIM KOMMEPUYECKUM
obs3atenbeTBaM. CaMbIM 3HAUUTETbHBIM U3 HUX MOXHO MPU3HATH PUHSTHE
B 2015 r. laarckoii KoHbepeHIIMe Mo MeXITyHapOTHOMY YaCTHOMY TIpaBy'
IMpuHUMTIOB BEIOOPA MpaBa, MPUMEHUMOTO K MEXAYHAPOIHBIM KOMMepYe-
ckuM poroBopaM (I'aarckue mpuHIMIIBI) . JIaHHBIN JOKYMEHT, UMEIOIIIHIA, TaK
ke Kak v [Mpunuunsl YHUJAPYA, dakyabTaTuBHBIN XapakTep, 0e3yCI0BHO,
OTpaXaeT COBPEMEHHbIE TEHACHIIUU B MEXTYHAPOJHOM YaCTHOM Mpase. [a-
arcKMMU NPUHLUATIAMY MTPEyCMATPUBAETCS, B YACTHOCTHU, YTO KOHTPAreHThI
B MEXIYHAPOIHBIX KOMMEPUYECKUX TOTOBOPAX MOTYT U30paTh B KAYECTBE
MPYMEHUMOTO MTpaBa HOPMBI, B LIEJIOM MPU3HABAEMbIE HA MEXXIYHAPOIHOM,
HaJHALMOHATLHOM WA PETMOHAJIBHOM YPOBHE B KAYECTBE HEUTPATbHOTO
1 cOaTaHCUPOBAHHOTO HA0Opa MPaBWI, €CJIU TOJBKO MPABOM rocyaapcTBa
Cyla He MPeayCcMOTPeHO uHoe. HeCOMHEHHO, eCTh OCHOBAaHUS [UIS BbIBOJA
o ToM, yto [puHiunel YHUIPYA cooTBETCTBYIOT KPUTEPUSIM, TIPEIBSIBIISI-
eMbIM ['aarckuMu MpUHIUMITIAMU K «<HOPMaM MpaBay», MPUMEHEHUE KOTOPbIX
MOXET pacCMaTPUBATLCA KaK HaJIeXXaluii BBIOOp MPUMEHUMOTrO MpaBsa.

Poccuiickas @enepaiiyst 3aHUMAaeT BaXKHOE MECTO B PSIY HAIMOHAJTb-
HbIX IOPUCAUKIIUA, T1e Bonpockl 0 npuMeHeHuu [Mpunuunos YHUIIPYA,
KOTOpbI€ ObUTH MEePEBEICHBI HA PYCCKUIA SI3bIK C CAMOTO Hayasa UxX CyIlecT-
BOBaHWSI, UTPAIOT 3aMETHYIO POJib B chepe MPaBOBOTO PETYJIMPOBAHUS
BHEIIIHETOPTOBBIX CAETOK. DTOMY MOJOXKEHUIO CIIOCOOCTBYET TO 0O6CTO-
SITEJILCTBO, YTO POCCUMCKUI 3aKOH «O MeXAYyHapOAHOM KOMMEPYECKOM
apbutpaxe», KOTOPbIA B 3TOM OYKBAJIbHO COOTBETCTBYET TUMOBOMY 3aKOHY
IOHCHUTPAJI o MexmyHapoJHOM TOPTOBOM apOUTpaxe, MpeaycMaTpuBa-
eT: TPETEUCKUIA Cyll pa3pellaeT Crnop B COOTBETCTBUU ¢ TAKUMU HOPMaMU
MpaBa, KOTOPbIE CTOPOHBI U30paiu B KAYECTBE MPUMEHUMBIX K CYIIIECTBY
criopa’. Borrpocsr o npumenenun [Mpuauumnos YHUIPYA B ToM niiy nHOM
aCIMeKTe PerysipHO BOZHUKAIOT HE TOJIBKO B MTPakTUKe MexXayHapoaHOro
KOMMEPYECKOTo apOUTPaKHOTO cyna npu ToproBo-mpoMbIIUIEHHO Najiate
Poccuiickoit ®enepanu (MKAC nipu TITIT Poccun)*, paccmarpuBaioiiero

" http://www.hcch.net

* Tlompo6Hee cM.: Svikun H.C. Taarckue MpUHIMIBL O BEIGOPE IPUMEHIMOTO [IPaBa K MEXKILy-
HapOIHBIM KOMMEPYECKMUM IOTOBOPaM // AKTyasIbHbIE TTPABOBBIE ACTIEKTHI COBPEMEHHO MpaK-
THKM MEXIYHAPOIHOTO KOMMepUecKoro obopota: CoopHuk crareit. M.: Craryr, 2016. C. 73—93.

* 3akon P® ot 29 nekabps 2015 r. Ne 409-dD3 «O MeKIyHAPOTHOM KOMMEPUECKOM ap-
outpaxke» (1. 1 cT. 28).

* Cm.: XKuawuos A H. Tlpumenerue pasnena VI uactu tperseii [K PO B npakruke MKAC mpu
TIIIT P® // BecTHUK MeXKIyHApOIHOTO KOMMepUYecKoro apourpaxa. 2014. Ne 2 (9). C. 10-29.
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nonaasisoliee 00JbIIMHCTBO MEXIYHAPOAHBIX KOMMEPUYECKUX CIIOPOB
B Poccuiickoit @eneparmu. B rmocienHee BpeMsl B COOTBETCTBYIOIIMX CITy-
YasiX CChUIKU Ha 3TOT MEXIYHAPOAHBIN JOKYMEHT BCE Yallle BCTPEUaroTCs
B JIeJlaX, pacCMaTpUBaeMbIX B apOUTpaxHbIX cynax Poccuiickoit Dexeparin
pa3HbIX ypoBHel. Tak, 3a JOCTaTOYHO HEOOIBIION MEPUOT BPEMEHU — He-
MHoOruM 6oJiee 10 €T — npu pacCMOTPEHUN POCCUNCKUMU CyAaMU IKOHO-
MUYeckux cnopoB ccbuiku Ha [Mpuniunsl YHUPYA conepxanvch moutu
B 30 cyneOHbBIX peleHusIX .

Takum 06pa3oM, MOKHO C YBEPEHHOCTbIO yTBEPXKIaTh, YTO [TpyHLIMITBI
YHUPYA, kak BaXHbI UCTOYHUK, OTPAXKAIOLINI IIIUPOKO MPU3HAHHbIE
B MEXIYHAPOJHOI TOPrOBJIe HOPMBI, PETYIUPYIOIIUE MTPaBa U 00SI3aHHOCTU
CTOPOH IO MEXIYHAPOJHBIM KOMMEPUYECKUM JOTOBOPAM, TEMEPh XOPOILIO
M3BECTHBI KaK POCCUCKUM CYIbsIM, TaK U IOPUCTaM, yYaCTBYIOILIUM B TIpa-
BOBOM OOCITy>KUBAHUU BHEIIIHEIKOHOMUYECKOTO 000pOTa POCCUMCKUX MPET-
npustuii. Yetkue u sicubie HopMbl [Tpunuunos YHUIPYA, cHabxeHHbIe
NoAPOOHBIMU KOMMEHTAPUSIMU, TTIOMOTAIOT BHEIIIHETOPTOBBIM PaOOTHUKAM
OPUEHTUPOBATHCS B CJIOXHOI MPaBOBOW CUTYyallMU, KOTOpas XapakTepHa
JUIST 3aKJTI0YEHUST U UCTIOTHEHUST BHEIITHETOPTOBBIX KOHTPAKTOB, a TAKXe
MpU PaCCMOTPEHUU CMOPOB U PA3HOMIACUI CO CBOUMU MHOCTPAHHBIMU
MapTHEepaMU.

AHaJI3 MPaBOBbIX OCOOEHHOCTE MPUMEHEHUS B CyNeOHOI 1 apouT-
paxHoit npaktuke [Mpunuunos YHUPYA, cBs3aHHBIX C UX TPABOBOM
MPUPOIOH, oripenenstoneil [IpUHITUTIBI KaK «MSITKOE TIPaBO», MEET BaXK-
HOE MPaKTUYECKOE 3HAYEHUE JJISI paClIUpeHUst CPephl UX UCTIOIb30BAHUS
MPU COMTACOBAHUU MEXAYHAPOJHBIX KOMMEPUECKUX TOTOBOPOB B KAUECTBE
MPUMEHUMOTO K HUM MpaBa («HOPM MpaBa»). TpynHO MpeyBeIUYUTh 3HA-
yenue [Tpunuunos YHUIPYA Takxe B mpoluiecce onpeneseHus nprume-
HUMOTO MpaBa MPU paCCMOTPEHNH CTIOPOB, B ITEPBYIO OYEPENH ECIIU CIIOP
paccMaTpuBaeTCsl MEXIYHAPOAHBIM apOUTpaxXeM, KOoraa apouTpbl MOTYT
MPUMEHUTD UX 110 COOCTBEHHOW UHUIIMATUBE MPU HATMYUU OTIPEAETEHHBIX
MPEANOCHUTOK. DTOT BOMPOC 3aHUMAET 3aMETHOE MECTO B COBPEMEHHOM
POCCUICKOW TOKTPUHE MEXAYHAPOTHOTO YaCTHOTO MIpaBa, MpeICTaBUTEIN
KOTOPO¥ B OCHOBHOM JOCTATOYHO MO3UTUBHO OTHOCSTCS K JAHHOMY Tpa-
BOBOMY SIBJIEHUIO KaK B IPAKTUYECKOM, TaK U B TEOPETUYECKOM acTIeKTe’.

"unilex.info

* Cm., Hanpumep: Bapduna M.I1. OcHoBatue npumenenust [Iputimmnos YHUPYA npu
paspeleHnH MeXIyHAPOIHBIX KOMMEPUECKHUX CTIOPOB TI0 CYIIEeCTBY criopa; Buakosa H.I.
OT r106aTbHOTO KOHTPAKTHOTO TIPaBa K IJ100aJbHOMY TPUMEHUMOMY TipaBy; Komapog A.C.
BHenHesKoHOMUYECKUi TOTOBOP: BEIOOP KOHTPareHTaMy MPUMEHUMOTO TipaBa // AKTyallb-
HbIE TIPABOBBIE ACTIEKTHI COBPEMEHHOI PAKTUKU MEKTYHAPOIHOTO KOMMEPUYECKOTo 000pOTa:
Coopnuk crateit. M.: Craryr, 2016.
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Bospacranue 00beMOB U CIIOKHOCTh KOMMEPUYECKOTO B3aUMOJEHCTBUS
MEXIY OPraHU3aLUSIMU U3 PA3HBIX CTPaH, YCUJIMBAEMOTO B COBPEMEHHBIX
YCJIOBUSIX MPOLIECCOM [NIO0ATU3ALIMU, TPEOYET MOCTOSIHHOTO COBEPILIEH-
CTBOBaHUS YHU(DULIMPOBAHHOTO PETYIUPOBAHUS MEXIYHAPOIHBIX KOMMEDP-
YECKUX cIeNOK. B 3Toil cBS13U Kaxmoe nocienyoliee uzganve [IpuHIMITOB
YHUIPYA paciupsiioch o cCBOEMY HOPMAaTUBHOMY COIEPXKaHUIO, OTBe-
yasi Ha BbI3OBbI, KOTOpPbI€ IUKTOBAJIMCh HEOOXOAUMOCTbIO Oosiee appek-
TUBHOTO PETyJIUPOBAHUS MEXTYHAPOIHBIX CAEJIOK.

MHCTUTYTOM Ha MPOTSXKEHUU BCETo Mepuoa cyuectTBoBaHus [1puHIm-
OB aKTUBHO OCYLIECTBIISIACH PA0OTA MO MOHUTOPUHTY UX MPAKTUYECKOTO
rucrnonab3oBaHus. Kaxnplii onydauKoBaHHbINM BapuaHT [IpuHUIKUIIOB ObLT
pe3ybTaTOM WHTEHCUBHOW aHATUTUYECKOW MOATOTOBUTEIbHOU pabOTHI,
B pe3yJibTaTe KoTopoii Paboyas rpymnmna, B KOTOPYIO BXOAWUINA aBTOPUTET-
HbIE€ YU€HbIE, TPEACTABSBIINE PA3HbIE MPABOBbIE TPAAULIMU U CUCTEMBI
HaLIMOHAJIBHOTO MpaBa, (hopMyJIMpoBaJia HOPMATUBHBIE MTOJOXKEHUSI, BKITIO-
yapiuuecs B [IpuHuunel. Kak mpaBuiio, B 00CYXI€HUN COOTBETCTBYIOLINX
TEKCTOB MPUHUMAJIM YYaCTUE TAKXKe MPEACTABUTEIN U3BECTHBIX MEXIIY-
HApOJHbBIX TPABUTEIbCTBEHHBIX U HETIPABUTEJIbCTBEHHBIX OpraHU3aLIUi,
YYaCTBYIOIIMX B YHU(DUKALIMY TTpaBa MEXIYHAPOIHON TOPTOBIU. DTUMU
0o0cTOsSITeIbCTBAMU ObLJIa 00YCIOBJIEHA TaKXe U padoTa, 3aBeplIMBIIAsICS
B 2016 1. mpunsitieM PykoBomsiiim cosetom YHUAPYA tekcta [Tpunim-
OB, KOTOPBIM ObLTO NaHO HanMeHoBaHue «[IpuHuunel YHUIIPYA 2016»
U KOTOpbIE ObUTM OMyOJIMKOBaHbI B Havasie 2017 r.

IMpunuunet YHUIPYA 2010 r. Bkatouatot 211 crateid, Kaxaast U3 Ko-
TOPBIX CHAOXEeHAa KOMMEHTapUsIMU, pa3fiejieHbl Ha 11 [1aB U OXBaThIBAIOT
MPaKTUYECKU BCe HarboJiee BaXXHbIE BOMPOCHI OOIIET0 JOTOBOPHOTO MPaBa.
BHue Bcsikux comHeHuit, [IpyHUKUIIBI B OCHOBHOM OBUTU COCPENOTOYEHBI
Ha peryJupoBaHUU OOIIEeH YacTu MpaBa, perIaMEHTUPYIOLIETO MEXAyHa-
POIHbBIE KOHTPAKTHI KYIIJIM-TIPOAAXU U APYTHE TOTOBOPbI, KOTOPbIE UCTION-
HSIOTCSl OMTHOKPATHO (B YCTAHOBJIEHHBIN CpoK). [1pu 3TOM OHU He Bceraa
MOTIJIA MPEAYCMOTPETh A€ KBATHOE PEIleHUE /151 TAK Ha3bIBAEMBbIX JOJITO-
CPOYHBIX JIOTOBOPOB, WK TOTOBOPOB, UCIOJHSIEMBIX B T€YEHUE TTepruoaa
BpeMeHU (JJTSIIUXCS).

Uznanue «[Ipunuunel YHUIPYA 2016» BiodaeT B ce0st HOpMATUB-
HBII TEKCT, KOTOPBIN ObLUT pAaCUIUPEH 332 CYET HOPM, OTPAXKAIOLIUX CIe-
HMOUKY TPABOBOTO PEryJIUPOBAHUS MPaB U 00SI3aHHOCTE KOHTPATEeHTOB
IO JOJITOCPOYHBIM IOTOBOPaM, 3aKJII0YaeMbIM B MPOLIECCE OCYILIECTBICHUS
MEXIYHAPOAHBIX KOMMEpPUECKUX Orepaluii. B ominuue oT npeapiaymx
pononneHuit [Mpununnos YHUIAPYA B 2004 u 2010 rr. HoBesuibt 2016 T.
He cofiepKaT KaKUX-T100 HOBBIX HOPMATUBHBIX MOJIOKEHUI U BKJIIOYAIOT
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JIUIIL HEOOTbIIME MO0 OOBEMY UBMEHEHUS U JOMOTHEHUS K KOHKPETHBIM
cratbsiM [TpuHuunos YHU/IPYA 2010. B ocHOBHOM U3MEHEHUS U AOTIOJ-
HEHUS KOCHYJUCH JUIIb KOMMEHTAPUEB U WUIIOCTPALIMIA K OTAEIbHBIM
nojoxeHussM [TpuHIKUNOB.

Oco060 ciienyetT OTMETUTh, YTO, OCHOBBIBASICh HA aHaIU3€e Mo4TH 20-71eT-
Helt npakTuku npumeHeHus [puHiaunoB YHUIIPYA B rio6anbHbIX MacII-
Tabax U B LIeJIIX CO3IaHUS MPEANOChUIOK I UX 00Jiee IIMPOKOro MpumMe-
HeHus, B 2013 r. cietranbHoit Paboueii rpynmoit, co3nanHoii MHCTUTYTOM,
ObUT MOJATOTOBJIEH U U3[aH TOKYMEHT « TUMoBbie (MOAEIbHBIE) OTOBOPKU
o npumeHeHuu [Mpunuunos YHUJPYA mig vucnonb3oBaHus B Ka4ecTBe
MPUMEHUMOTO MPaBa MpuY 3aKTIOYEHUN MEXITYHAPOIHBIX KOMMEPYECKUX
cnenok»'. Cchllka Ha 3TOT IOKYMEHT BKItoueHa B [1peamOysy [Tpunimumnos
YHUPYA 2016.

B sTOM 1OKYMEHTe MPUBOAATCS pa3iudHbie (POPMYTUPOBKU OTOBOPOK
U COOTBETCTBYIOLIUE MOSICHEHUS AJISI Clydyasi, KOrjJa CTOPOHBI MOXeJa-
10T, YTOOBI UX JOTOBOPHBIE OTHOIIEHUS PEryiupoBaauch [IpuHuunamu
YHUJIPYA B xauecTBe mpuMeHUMOro npasa. Haubosiee mpocToit aBsi-
€TCs OrOBOpKa 0e3 KaKuX-JI1bO CChUTOK HA WHBbIE UCTOYHUKMU TMPaBa, Kak
970 npenycMotpeHo B [1peambyie [TpuHuumnos (a63. 2). Kakum obpazom
B 9TOM cJyyae OyayT peliaTbcsl BOMPOCHI, He OXBaTbiBaeMble [IpuHIIMaMmu
YHUPYA? ITo BO3MOXHOCTU OHU JOJIKHBI PELIAThCS B COOTBETCTBUU
C OCHOBHBIMU UAESIMU, HAa KOTOPbIX ocHOBaHbI [TpuHuunel YHUIIPYA, —
Tak, KaK 3TO MPeIyCMOTpeHo cT. 1.6.

B 1o ke BpeMsi BOIpOChI, BHIXOASUIUE 32 MPEAeJIbl TPeIMETHON chepbl
nevicrBus [Mpuniunos YHUIPYA v mostomy He peryinpyemblie UMK BOOOLLIE,
JIOJDKHBI PELaThes TPU HEOOXOAUMMOCTU C TOMOIIBIO MHBIX TTPABOBBIX UCTOY-
HUKOB. B aTuX ciyyasix, eciiv B JOrOBOpe OTCYTCTBYET CChUIKA HA UCTOYHUK,
KOTOPBII JOKEH ObITh UCITOJIB30BaH B TAKOW CUTYallUK, BO3HUKIIIWE BOMPO-
CBI IOJIKHBI ObITh PELIEHBI B COOTBETCTBUU C MPUMEHUMBIMUA HOPMaMU MEXK-
JYHApPOJHOTO YaCTHOTO TpaBa. MiMes B BUIy HexXenaTeIbHOCTh BOSHUKHOBE-
HUSI OUCAHHOM cUTyalnu, cTopoHbl, Beiopasiue [Mpunuunst YHUIPYA
B KauecTBe MPUMEHUMOTO MpaBa, MOTYT OMHOBPEMEHHO TOTOBOPUTHCS
O MPUMEHEHUU TaKKe KOHKPETHOTO HALIMOHAJIBLHOTO MpaBa, KOTOPoe OyeT
HCTOJIb30BaThCA 151 BocnoiHeHUs npobesioB B [Tpuniunax YHUIIPYA.
Torna oroBopka 0 MPUMEHUMOM MPaBEe MOXET UMETh CJIEAYIOIIEe COAepKa-
Hue: «HacTtosiuii toroBop Oynet peryiaupoBaTbes [IpuHIMIaMu MexIy-
HapoaHbIX KoMMepueckux gorosopo YHUIPYA (2016) u B oTHOIIEHU

' Model Clauses Choosing UNIDROIT Principles as Rules of Law Governing the Contract.
UNIDROIT, 2013.
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BOITPOCOB, HE OXBAThIBAEMbIX 3TUMU [IpyHIIMIAMU, HALIMOHATTBHBIM MIPABOM
(rocynapctBa X)».

CTOpOHBI TaKXK€ MOTYT JOTOBOPUTHCS B AHAJIOTUYHOW CUTYyalluU, YTO
Bo3MoxHbIe pooenbl B [Ipunuunax YHUIAPYA GynyT BOCTIONHATBCS
cyOCcHUaMapHbIM MTPUMEHEHUEM OOILETTPUHSATBIX TPUHILIUIIOB MEXTYHAPOI-
HOTO KOMMepYecKoro TipaBa (general principles of international commercial
law). TToMUMO TaKoO# CCHUIKA CTOPOHBI MOTYT UCHOJIb30BaTh U NIPyTrue
(opMyTMpPOBKY, B YACTHOCTU: «O0IIME TPUHIUIIBI TTPaBa», «O0IIETPUHSI-
ThI€ TPUHIMIBI JOTOBOPHOTO MIpaBa», «lex mercatoria», «MeXITyHapOIHbIE
00bIYau M OOBIKHOBEHUSI» U T.I1. Bece 3T hOpMyIMPOBKY UMEIOT OIHY LIEb,
a UMEHHO YKa3aTh Clieylollee: KOHTPAreHThbl JOTOBOPUIUCH O TOM, YTO
Bo3MoOxHbIe pobesbl B [Tpunuunax YHUIPYA BocnoiHSIIOTCSL B COOT-
BETCTBUU C TPAHCHALIMOHAJIbHBIMU MPUHLIMIIAMU U HOPMaMU, a He MyTeM
0o0pallleHUs K KAKOMY-TO HallMUOHAJIbHOMY TTPaBy.

A.C. Komapos,

JIOKTOP I0pUAMYECKUX HayK, Tpodeccop,

3aBeayrolnil Kadbeapoil MexXIyHapOJHOTO YACTHOIO MpaBa
Bcepoccuiickoil akageMuu BHELIHEN TOPTOBIIH,

yneH Pykosogsiero coseta YHUIIPYA



IIPEJTUCJIOBHUE K U3J[AHHIO 2016 e.

ITlpedcmasnss nacmosiwee, yemeepmoe, uzoanue Ilpunyunos mexcoyna-
POOHBIX KoMmepuecKux 002060pos YHUIIPYA, mvl xomenu Ovl, 60-nepewix,
8blpazums enyoouaiiuyro npu3HamenbHocmoy YieHam Paboueii epynnol, 6 oco-
beHHOCmU 00KAAOHUKAM NO PA3NUHHBIM MEeMAM, — MU memMbl pacCMampusa-
AUCH 8 HACMOAWeM U30aHUU C Yeablo AyHuLe20 y4ema ocodbix nompebHocmet
dosneocpouHvix 002060p06. Mvl makice xomenu 0bl 8bipa3ume 04a200aPHOCMb
Habardamensam, NpUHABUUM yuacmue 6 3acedanusx Paboueil epynnul u npeo-
CMABAS8UUM 8AdICHbIE MeIUCOYHAPOOHble OP2AHU3AUUL U UHble YUPeCOeHUs
u apoumpacuvie accouyuayuu. Toavko 6aazodaps evicouatiulell KOMNemeHmMHO-
CMU U 4pe38bIYAHbIM YCUAUSM 8CeX IMUX IKCNepMOo8, MAK YMeao U 6 IMom pa3z
KoopouHupyemuvix e-Hom Muxaeasem Hoaxumom bBonesem, smo Hogoe uzoanue
Tlpunyunoe YHUIIPYA cmano 603moxucHbIM.

Mbt omoaem dondicroe u 6cem mem, KMo 6 CEOUX HAYUHbIX MPYOax uau npu-
menss Hpunyunoet YHUIIPYA na npakmuie, énecau 6xaad 6 004bUioll ycnex
ITlpunyunos. Imu nayunvie mpyovt u npaKmMu4ecKuil ONblm 0Ka3aiu 02POMHYI0
nomowb Paboueii epynne 6 ee deamenvnocmu. Mol Hadeemcs, umo ama noo-
depucka Tlpunyunoe u obmen onvimom 6yoym npoodoadicelvl 8 0yoyuiem.

Ocoboii 6aaecodaprocmu 3acayucusarom e-H Hun Bepeman u e-uca Jlena
ITlemepc uz Cexpemapuama YHUI[PYA, komopbie 6binoaHsaiu GyHKYUU cex-
pemapeil Paboueii epynnuvl u ocyuwecmeuiu pedaxmuposanue 00N0AHeHU
U UBMEHEeHULL.

Mbt 6aaeooapum makce dpyeux compyonurkos Cexpemapuama YHUI[PYA,
a umerno 2-ocy pedepury Mecmpas 3a n0020mosKy 6 compyoHu4ecmee ¢ e-Hom
Mapcenem Ponmernom ppanuyyscrkoeo eapuanma Ipunuyunos u e-xucy HUzabenw
Mobya 3a pabomy no popmamupoeanuro H08020 U30AHUS.

Ilocaednum no ouepedu, Ho HU 6 KOeM cayHae He NO 3HAYUMOCMU Mbl XOMeau
0Obl 8bIpa3UMb 21Y00HAUULYI0 NPUSHAMEAbHOCMb MHCmumymy cpagHumenbHo2o
U MexcdyHapooHoeo uacmuoeo npasa um. Makca Ilranka u eco dupexkmopy
Paiinxapoy Llummepmanty 3a 8v10aouyocs: 0peanu3auliIo 6Mopoeo 3ace0anus
Paboueir epynnot 6 Tambypee.

Xose Anoncenao Dempeana Papua, Aavbepmo Mauyonu,
ITenepaavnuiii cekpemapo Ilpe3uoenm



BBEJEHUNE K U3JAHUNIO 2016 r.

[MpuHrMas ipenpiayIme n3gaHus [IpUHIIMIIOB MeXKIyHapOTHBIX KOM-
mepueckux noroopoB YHUIPYA, PykoBoasiuii COBET OTMETHUII, UTO
Cekpetapuaty HeoOXOOMMO HaOII0AATh 3a UCITOb30oBaHueM [1puHITUIIOB
Ha TIPaKTHUKeE C IIeJTbI0 BEIICHEHUS Y MEXKIYHAPOIHOTO IOPUINIECKOTO U JIe-
JIOBOTO COOOIIIECTBA, HEOOXOIUMO JIM BKITIOYUTH HOBBIE TEMBI B OUEPEIHOE
n3ganue [IpuHIuIIoB. B coOTBETCTBUY ¢ 3TUM yKa3aHUEM U ITOCIIe 000~
peHust Tunosbix oroBopok 06 ucnoiabzoBanuu Ilpunnunos YHUIPYA
B 2013 r. CekperapuaT o6paTijii BHUMaHWe PyKoBoasiiero coBera Ha 10JI-
TOCPOYHBIE TOTOBOPHI KaK Ha BO3MOXXHOE HaIlpaBieHHe OyayIIeil paboThl
Han [IpuHuMnamu.

Usnanne [punmunos YHUJIPYA 2016 r. He uMeeT cBOE LIEJIbIO
TepecMOTP MIPEAbITYIINX U3AaHU. 3HAYNTEIPHOE KOJIMIECTBO CYIeOHBIX
1 apOUTpaXKHBIX pellIeHni 1 6ubimorpaduieckre CChUIKA B MHGOpMa-
nunonHoi cuctreMe UNILEX <www.unilex.info> ybenuteapbHo Ioka-
3piBaloT, 4TO [Ipunununsel YHUJIPYA Ha npakTruke BOCIIPUHUMAIOTCS
B 1I€JIOM TOJIOXKUTEILHO M HE MMECTCSI 3HAUMTEIIFHBIX TPYTHOCTEH B UX
IpUMEHEHUMN.

OcHoBHas 11e1b YeTBepToro u3nanus [Ipuxaoumos YHUPYA coctout
B TOM, YTOOBI YIECTh OCOOBIC TOTPEOHOCTHU TOJTOCPOYHBIX JOTOBOPOB.
IIpu aToM comepxkaHne camux ctaTteit u3manust 2010 r. I3MEHEHO He3Ha-
YUTEJIbHO — ITOIPABKU KOCHYJINCH TOJIBKO IIECTH ITOJIOKEHNI, a UMEHHO
Ipeamoyner u ct. 1.11, 2.1.14,5.1.7,5.1.8 1 7.3.7. BonbIIMHCTBO Xe U3Me-
HEHMIT OBLIM BHECEHBI B KOMMEHTApHH, B YJACTHOCTH B 1. 2 KOMMEHTapHS
ITpeamOyIbI 1 B KOMMEHTApUU CleAyromux crateii: 1.11 (mobaBiaeH HOBBII
. 3), 2.1.14 (u3meHeHsbI 1. 1—3 1 10OGaBIIeH HOBHIN 11. 4), 2.1.15 (M3MeHeH
1. 2 1 moOaBJICH HOBBIH I1. 3), 4.3 (M3MeHEeH II. 3, KOTOPHIi CTal 1. 4, 1 10~
OaBJieH HOBBINA 11. 3), 4.8 (M3MeHeHHBI I1. 1—3), 5.1.3 (M3MeHEeH KOMMEHTapHIA,
KOTOpHIH cTaj 11. 1, ¥ moGaBIeH HOBBII 1. 2), 5.1.4 (mo0aBlieH HOBBIH I1. 3),
5.1.7 (u3MeHeHHI 1. 2, 3), 5.1.8 (M3MeHeH KOMMEHTapHii, KOTOPBIN CTal 1. 1,
¥ 100aBJIeH HOBBII 11. 2), 7.1.7 (mobGaBIeH HOBBII 1. 5), 7.3.5 (U3MeHeH 1I. 3
U 100aBjieH HOBbI I1. 4), 7.3.6 (u3MeHeH 11. 1).

B pesynbrare usganue Ipunnunos YHUIPVYA 2016 r., Tak e Kak
n3ganme 2010 1., coctout u3 211 crateit (B otmmume ot 120 craTeit n3na-
Hus 1994 1. u 185 crareit u3manus 2004 r.). s yrpoIieHusT CpaBHEHUS

XIX



Mpuamunst YHUJIPYA

B HacTosIIllee U3JaHue BKIOUeHa Tabau1la COOTBETCTBUS CTaTEl YeThIpex
uznanuit [Tpunuunos YHUIPYA.

TIpencrapnss nepsoe uznanue [punuunos YHUJIPYA, PykoBonsiuii
COBET BbIpa3ujl YBEPEHHOCTh B TOM, YTO MEXAYHAPOIHOE IOPUINYECKOE
U JEJ0BOE COOOIIECTBO, KOTOPOMY ajipecoBaHbl [TpUHLIMMBI, OLIEHUT UX
JNIOCTOMHCTBA U MPEMMYILECTBa UX UCMOJb30BaHMS. YCIeX Npeablaylmnx
U3IaHui He oOMaHyJ oxuaaHus PykoBogsiiero coBera. Hageemcs, uto
B pe3yJibTaTe 0oJjiee TUIATEeIbHOTO yueTa OCOOEHHOCTE TOJTOCPOYHBIX
nporosopos uzganue [punuunos YHUIIPYA 2016 r. OyaeT npuHSTO Tak
K€ MOJIOKUTENIbHO, KaK U Npeablayinre uaaanus, [IpuHUMUIIBI CTaHYT elle
0oJiee U3BECTHLIMU 1 HAMAYT ellle 6oJiee MMPOKOe MPUMEHEHUE BO BCEM
Mupe.

PykoBonsmpuii coBeT
Pum, mai 2016 e.



PYKOBO/ISIIIIN COBET YHUIPYA
(2014—2018)

Ansbepro MALILIOHHN
Credanusi BAPUATTU
Pany Bornan BOBEN
XaHc-T'eopr BOJIJIBET
Hypua BOY3A BUIAJ
Baitoa BPOKA

b. baxanup EPJIEM
T'enpu . TABPUEJ]
Aptyp C. XAPTKAMIT
Mounuk KAMETTHU
Xunekun KAHIA
Muxnowr KUPAJIA
Anekcanap C. KOMAPOB
Anttu T. JEMHOHEH
JIBIO BxyH-XBaH

Xosze Antonno MOPEHO
POOPUTEC

Au Jlam6eptr HEEJIC
Monuka TAYKHEPOBA
Boiiuex ITOTTMOJIEK
Kopxxe CAHYEC COPAEPO
JABUIIA

Pauen CAHABU-TOMAC
AnbBapo CAHIIOBAJI BEPHAJI
1O bI Ysxunken

Hanusns TPUKO
Cnupunon BPEJIJINC
Pomxep Yunkunc

Ipesupent YHUIAPYA
Hranus

PymbiHMs

I'epmanus

Hcnanus

JlatBus

Typuus

Coenunennble LlTaTel AMepuku
Hunepnannbt
IBeiiuapus

Anonus

Benrpus

Poccuiickas @enepanyst
OuHITHIUS
Pecnybnuka Kopest
ITaparsait

IOxHas Adpuka
Yeuickas Pecriybnuka
IMonpa

Mexkcuka

CoenunnHeHHoe KoposeBcTBO
Konymb6us

Kuraiickasg Haponnas Pecrybavka

®paHums
I'peuus
ABcTpanus



PABOYAA I'PYIIIIA 110 ITIOAT'OTOBKE
IMPUHILIUIIOB YHU/IPYA 2016 1.

YaEHBI

Muxaeab Moaxum Bonens — nipodeccop npasa (1ovYeTHBIN) YHUBEpPCUTETA
Puwm I «JIa Canuenna»; koncynsrant YHWUJIPYA; doxaaduux
no cmamosm 4.3 u 5.1.3; codoxnaduux no cmamesm 1.11, 7.3.6
u 7.3.7; npedcedamens Paboueii epynnoi

Kpucrun IManync — npodeccop npapa ropuandeckoro (axkyabreta 2KeHeB-
CKOro YHUBepcuTeTa, wieH Paboueii rpymmbl « MexxayHapo-
HbIe KOHTPaKTHI; dokaaduuk no cmamee 7.3.5

Hun Koen — npodeccop npasa Ixedbpu 1. Dopuem, BpykimnHckas mko-
na ipaBa, Heto-Mopk, dokaaduux no cmamesam 2.1.5, 5.1.4,
5.1.17; codoknaduuk no cmamesm 1.11, 7.3.6 u 7.3.7

IToa ®unu — cynpa DenepanbHOro cyaa ABCTpaiMi B OTCTaBKe, Anejania

IMoas-A. Kenmnac — anBokat — ujieH Kosuieruit [lapuka u MoHpeans,
IMapux

Cap Busuan Pamceii — cynpbs B orctaBke, TexHomornueckuii 1 CTpouTesib-
HbIit cyn, Koposesckue cynbl, JIOHTOH; dokaaduuk no cmamo-
am 2.1.14, 4.8u 5.1.7

Kpucrodep P. Cennsanss — napTHep ropunnueckoii dupmel Yait axn Keiic,
IMapux; ropuagnyeckuii coBeTHUK KomuteTa nmo goroBopam
OUINK

Paiinxapa Ilumvepman — nipocdeccop npasa, dupekrop MHCTUTYTA MHO-
CTPaHHOT'O U MEXIYHAapOIHOIO YacTHOro IpaBa UM. Makca
Inanka, 'amOypr; doxaaduux no cmamoe 5.1.8

INepBonauanbHo Pabouas rpymnmna Takke BKIo4asa:
®pancya /lecMoHTe — TIOYeTHBII npodeccop YHuBepcurera JlozaHHbBI

HABIIOIATEIN

JlxxynurTta Kopaepo-Moce — npodeccop npaBa YHusepcureta OcJo;
HabonaTe b oT HopBexXcKoit apOouTpaxkHoIi accolnaunu
o He(TU U SHEPTUUN
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Pabouas rpynna no noaroroske npunimunos Y HUJIPYA 2016 r.

Cupnn Bmepu — ropuct Komuccun OOH mno mpaBy MexXIyHapOTHOI TOp-
rosau (FKOHCUTPAJ); nadmonarens ot KOHCUTPAIL

IIserpo lammumum — crapiiuii Bulie-npe3suneHT, opuanyeckuil aemnapra-
MEHT aKlroHepHoro obmiectsa DHU, MunaH; HabmonaTe/lb
or DHU

IMunap Ilepanec Buckacunnac — npodeccop npaBa YHuBepcuteTa Kap-
noc 111, Mangpun; HabmonaTenb or KoHCyTbTaTUBHOIO CO-
BeTa o Konsenunu OOH o ngoroBopax MexayHapOIHOM
KYTUTM-TIPOAaXKu

Joun Yoanec, Ma. — IIpeacenarens MHCTUTYTA MEXIyHApPOIHOTrO MpaBa
(ILA), Bamunrron, DC; Habmonatens ot ILA

Cekperapssmu Pabdoueii rpynnbl 6611 Hum Beprman u Jlena Iletepe
un3 Cekperapuara YHUJIPYA



INPUHINIIBI YHUAPYA
KAK NICTOYHUK TPAHCHAIIMOHAJIBHBIX
HOPM ITPABA O MEXJIYHAPO/JIHbIX
KOMMEPYECKHUX JJOTOBOPAX

(BCTYIIUTEJIbHAA CTATbHA)

3a cpaBHUTEIbLHO HEOJITUIA TEPUO BPEMEHU, MPOLIEAIINI C MOMEHTa
ony6MKoBaHUSI MeXIyHapOIHbIM MHCTUTYTOM YHU(DUKAIIMY YaCTHOTO
npasa (YHUIAPYA) B 1994 r. nepsoro uznanus [IpuHuunos mexayHa-
POIOHBIX KOMMepUYECKUX N10T0oBOpoB ([IpMHLMIIBI), TOT JOKYMEHT CTaj
BECbMa 3aMETHBIM SIBJIEHUEM B cdepe peryJIupoBaHUsI TPaHCTPAHUYHbIX
KOMMEPUYECKHUX CIEJIOK. DTOMY, O€3yCI0BHO, CIIOCOOCTBOBAJIO TO OOCTO-
SITeNbCTBO, UTO B 2004 1. [IpvHIIMMIBI OBUIM AOMOJTHEHBI HOPMaMM, XOTS
U BBIXOMSIIMMU 32 TPAAULIMOHHbIE PAMKU OOLIUX MOJO0XEHU TOTOBOPHOTO
MnpaBa, HO UMEIOLIUMU OOJIbIIIOE TPAKTUYECKOE 3HAUEHUE MIJIs1 IPABOBOTO
peXruMa OCYIEeCTBICHUS MEXIYHAPOIHBIX KOMMEPUYECKUX CIETOK.

Crenyet mpu3HaTh, YTO B MIEPBYIO OUYEPEAb MPOLIECC LIIMPOKOTO MPU-
3HaHus [IpUHIKUIIOB B KaUeCTBE BaXXHOTO MCTOYHUKA PEryJIMPOBaHUS
TPaHCHALMOHAJIbHBIX KOMMEPUYECKUX CACJIOK 3aTPOHYJI OTHOILIEHUS MEXITY
MPENNPUATASIMU U3 CTPAH HE TOJBKO C Pa3IMYHON IOPUINYECKON TEXHUKOM,
HO ¥ HaXOJSIILIMXCS Ha Pa3HbIX YPOBHSIX 9KOHOMUYECKOTO Pa3BUTUS U UME-
IOIIUX UHBIE KYJIBTYPHBIE TPAAUIIMU B 0071aCTU IopucipyneHuuu. iMeHHO
pa3BUTHE IKOHOMUYECKOTO COTPYIHUYECTBA B 3TOM CErMEHTE MUPOBOM
TOProOBJIY, OTPaXarollee MPolecC, Ha3bIBaeMbIi B MOCIEAHEE BPeMsI «IJ10-
Oasnn3zalueld MUpOBOI TOPTOBIIW», CO3AET OJaroNnpUsITHbIE MPEANOCHUTKU
JUTSL MAaTbHENIIIero pacpocTpaHeHus TpuMeHeHusT [IpuHIMIOB KaK JOKY-
MEHTa, MPU3BAHHOTO OTPA3UTh YHU(DULIMPOBAHHbIN 1 cOaTaHCUPOBAHHBIN
MOJXOM K PEeryIMPOBAHUIO MEXTYHAPOJHBIX KOMMEPUECKUX CACTOK. DTU
00CTOSITENIbCTBA MPENOTNPEACTIVIN TaKKe HEOOXOMUMOCTD MPOJOIKEHUS
pabotel YHUIPYA no pacuivpeHuto npeaMeTHon cepbl TPUMEHEHUS
ITpuHuunos. Pe3ynbTaToM TpeThero atamna padoThl MO CO3MAHUIO MEX-
JNYHapOJIHBIX YHU(DUIIMPOBAHHBIX HOPM, O€3YCIOBHO BOCTPEOOBAHHBIX
COBPEMEHHOU MeXIyHApOIHOU! MPaKTUKOM, CTaI0 MPUHSATHE pacllUpeH-
Horo TekcTa [Tpunuunos YHUPYA 2010, koTopbie ObLIN yTBEPXKIAEHbI
AIMUHUCTpAaTUBHBIM coBeToM MHcTuTyTa B 2011 T
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A.C. Komapos

IMpuniunsl YHUIPYA 2010 Biitounsiv B cedst psii HOBBIX HOPM, TIpe -
CTaBJISIIOIIMX HECOMHEHHBIN MHTEepec 151 Oojiee YETKOTrO U MpeacKasy-
€MOTO PeryJupoBaHUS MEXIYHAPOJHBIX KOMMEPUYECKUX CIEJOK, YUCIIO
U CJIOXXKHOCTb KOTOPBIX BO3pAaCTAIOT ¢ KaxabIM THeM. HopMmbl, conepkaB-
vecs B MPEeAbIAYIIeM U3AaHUU, OCTATUCH MPAKTUYECKU HE3ATPOHYTHIMU,
3a HEOOJBIINM UCKIIIOYEHUEM, KOTJIa BHECEHHbIE UBMEHEHUS 110 CBOEMY
COIEpKaHUIO0 TOTPEOOBAIM TAKXKE U BBIAEIEHUS HEKOTOPBIX MOJOXEHUN
B OT/EJIbHBIE CTaTbU. DTO B CBOIO OYEPEb MPUBEJIO K HEOOXOAUMOCTHU
YACTUYHOIO U3MEHEHUS HyMepaluu ctateii. Takke He3HaYUTeIbHO ObUTU
M3MEHEHBI 1 KOMMEHTapUU K HeOOJIbIIIOMY YHCITY CTaTeit'.

JobaBiieHHbIE B HOBOE U3IaHUE CTaThbU, HECOMHEHHO, npuaatot [1puH-
LuInaM, npeaHa3HayYeHHbIM K TPUMEHEHHUIO B KaYeCTBE HOPMATUBHOTO
aKTa, aHAJOTMYHOTO COOTBETCTBYIOIIUM UCTOYHUKAM HAIIMOHAJIBHOTO
MaTepuaJIbHOTO MpaBa, elle OONbIIYI0 CUCTEMHOCTh. OCOOEHHO B 3TOM
CBSI3U XOTEJIOCh Obl OTMETUTH PACILIMPEHHOE PETYIUPOBAHUE MTOCTAEICTBUI
MpeKpallleHHbIX JOTOBOPOB 1 BBEIEHWE HOBOTO OCHOBAHUS HEAECHCTBU-
TEJIbHOCTU JOTOBOPAa, 8 UMEHHO MPOTUBOMPABHOCTU MEXIYHAPOAHOTO
KOMMEPYECKOT0 AOTOBOPA, BHITEKAIOIIEH U3 HAPYIIEHUS UMIIEPaTUBHBIX
HOPM, KOTOpBIE B chepe MEeXTYHAPOAHOIO YACTHOTO MIpaBa MPUHSTO Ha-
3bIBaTh «CBEPXUMIEPATUBHBIMU». [IpU 5TOM UMEIOTCS B BUAY HE TOJBKO
UMIIEpaTUBHbIE HOPMbI HAIIMOHABHOTO MpaBa, HO U HOPMBI MEeXIyHa-
POOHOTO WM HaJHALMOHAJIBHOTO MPOUCXOXIEHUS. B cuty cinoxHocTu
U CEPBE3HBIX PA3IUYUIL B MOIXOAE K PELICHUIO 3TOI MPOOJIEMBI B CYILIECT-
BYIOLIMX HALIMOHAJIBHBIX MPABOMOPSAKAX 9Ta TeMa Ha MEPBbIX dTanax pa-
60T1bl Hag [IpuHLIMITaMuy OblIa UCKITIOUEHA U3 TIPEeAMEeTa peryaupoBaHUs
1 COOTBETCTBYIOILIME HOPMbI HE ObLITM BKJIIOUEHBI B MPEAbIIYIIINE U3TAHUS
[MpuHuunos. CooTBETCTBYIOLIME HOPMBI, BKJIIOUeHHBIE B u3nanue 2010 r.,
ObL1M c(HOPMYIUPOBAHBI HA OCHOBE THIATEIBHOTO aHAIU3A CYIIECTBYIOLIEH
3aKOHOMATETbHOM MPAKTUKU U TEHIEHLIUIA ee pa3BUTUS B OTAEIbHBIX HALIUO-
HaJIbHBIX MPABOBBIX cUCTeMax. Takasi XapaKTepUCTUKA OTHOCUTCS TakXKe
U K IpYyrUM HoBeJi1aM [IpuHIIMIIOB, B YaCTHOCTH K ITpaBUjIaM 00 YCIOBHBIX
CHeJIKaX U O MHOXECTBEHHOCTH JIUIL B TOTOBOPAx.

ITpusHanuto [TpUHLIMIIOB B KaUeCTBE BaXHOIO MHCTPYMEHTA B apce-
HaJie pa3JIMYHbIX MPABOBBIX UCTOYHUKOB, UCIOJAb3yeMbIX KOHTpPareHTa-
MU U3 Pa3HbIX CTPAH MPU 3aKJTIOUYEHUN KOMMEPUYECKUX CAETO0K, KOTOPhIE

' B pycckuii epeson pununmnos YHUIPYA 2010 u KoMMeHTapuy BHECEHBI TAKKe
HEKOTOpbIE U3MEHEHUST PeNAaKIIMOHHOTO XapaKTepa M0 CPAaBHEHUIO C U3TAHUEM PYCCKOTO
nepeBona [punuunos YHUJIPYA 2004. Dtu u3MeHeHUs HarpaBJieHbl HA YTOUHEHUE UCTIONb-
3yEeMBIX B TIEpEBOJIE TEPMUHOIOTUUECKUX SKBUBAJICHTOB, KOTOPOE OBbLJIO BEI3BAHO BHECEHUEM
B TekcT [TpunumnoB YHU/IPYA 2010 HOBBIX MOJTOXEHUIA.
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Hpuamunst YHUJIPYA

TIOMOTAIOT UM TIPEONIOJIETh PA3TUYUS B PETYIMPOBAHUY B3aMMHBIX TIPAB
U 00513aHHOCTE !, BBITEKAIOIIMX U3 HALTMOHAJIbHOTO 3aKOHOIATEIbCTBA, U TEM
CaMBbIM TOJIOXUTEIbHO BIAUSIOT HA Pa3BUTHUE MEXITYHAPOIHOU TOPTOBIIH,
0e3ycaoBHO, OyaeT cnocobcTBoBaTh peleHue Komuccuun OOH no npaBy
mexxnyHapoaHoi Toprosinu (FOHCUTPAJT). Ha ceoeit 45-ii ceccuu B utosie
2012 1. KHCUTPAJI ono6puna Mpunumnsl YHUAPYA 2010 r.' TTpu aTom
OBLIO MPUHSATO BO BHUMaHUE, YTO [IpUHITUTTBI TOTIOMHSIIOT PSIl JOKYMEHTOB
B 00JIacTU MpaBa MeXAyHApOIHOU Toprosiu, Bkitouasd Kousenunio OOH
0 JIOrOBOpax MeXIyHapoaHON Kyriu-npoaaxu ToBapo (Bena, 1980 r.).
OtrMmeuas chepy npuMeHeHus [IpuHIMNOB, yKazaHHYIO B ux [IpeamOyiie,
Komuccus pekoMeHaoBaaa UCMOAb30BaTh B COOTBETCTBYIOLIUX CIyYasiX
B TIpe/nojiaraeMbIX 1essix [TpuHIMITBI MeXXIyHapOIHBIX KOMMEPUYECKUX
norosopoB YHUPYA B penakuuu 2010 r.

ITo cobpannbiM YHUIPYA naHHbIM, KOTOPBIE ITO0 OOBEKTUBHBIM MPU-
YMHAM He CMOTJIM TI0Ka3aTh MOJIHYI0 KapTUHY MPUMEHEeHUsI Ha TTpaKTUKe
IMpyHIMTIOB, TTOCKOJIBLKY OHU OXBATHIBAIOT TOJIHKO CTaBIINE U3BECTHBIMU
clly4au UX UCTIOJIb30BaHUSI, KOJIMYECTBO apOUTPAXKHBIX U CyNeOHBIX pelie-
HUI, B KOTOPBIX B TOI WJIK UHOW Mepe uMenach cchuika Ha [TpuHLMmeL, co-
CTaBJISIET YK€ OKOJIO TpexX coTeH’. Hanmnuue 31eKTpoHHOM 6a3bl JaHHBIX JaeT
BO3MOKHOCTb TTO3HAKOMUTBCS € CYLIECTBYIOIIEH MPAaKTUKON MPUMEHEHUS
IMpuHIMIIOB B pa3HbIX CTPaHAaX, YBUIETh, B KAKUX KOHKPETHBIX CUTYaIHSIX
1 KakKuM o0pa3oM MPUMEHSTUCH OTAebHbIE HOpMbI. KpoMe Toro, B Hell
conepKaTcsl yKazaHusl Ha IPYTre UCTOYHUKY MH(OPMALIUK 1 JIUTEPATYPY,
OCBElIAIOLIYI0 TEMATUKY, OTHOCSIIYIOCS K 3TOMY BOIIPOCY.

IMonTBepxxaeHue npoiiecca paciuperHus: npuMeHeHus: [IpuHIMnon
CONIEPXKUTCS TIPEXKIE BCETO B MPAKTUKE MHOTHX BEIYIITUX LIEHTPOB MEXKILYy -
HapoIHOro apOUTpaxa, B YaCTHOCTU, MeXAyHapOJHOTO apOUTPaKHOTO
cyna MexmyHnaponHoii ToproBoit nmanartsl (/CC), ApOUTpakHOTO MHCTUTYTA
Toprosoit nanatsel Crokroybma (SCC), JTIOHAOHCKOTO MEXIYHAPOAHO-
ro apoutpaxHoro cynaa (LCIA). DTo 00CTOSITENbCTBO MOXHO OOBSICHUTH
TEM, UTO BO MHOTUX HAaIlMOHAJIbHBIX IOPUCIUKIIMSIX apOUTPAXKHBIM CyaM,
paccMaTpUBaOIIAM MEXIYHAPOIHbIE CIIOPHI, MPEeIOCTaBIeHa IUPOKas
aBTOHOMMSI B BOIIPOCAX YCTAHOBJIEHUS] MPUMEHUMOTO MpaBa Mpu paspe-
IIEHUU TaKUX CIOPOB. JlOCTATOUHO YacTO apOUTPHI MOJIb3YIOTCS STUMU
TMOJHOMOYMSIMU C LIEJIbIO TOCTUXEHUS HauboJiee afeKBaTHOTO PeIeHUS,

' Cwm. Joxnax Komuccun OOH 1o mpaBy MexIyHapomHoii Toprosiu, 45-s ceccust
(25 mionst — 6 mionst 2012 1.). Jokyment OOH A/67/17. Hpunumnsr Y HUAPYA 2004 r. 6611
Takxke onoopeHsl KDHCUTPAJI Ha ee 40-i1 ceccun B 2007 T.

* http://www.unilex.info, a Takxe: Agro E. F. The Impact of the Unidroit Principles in Inter-
national Dispute Resolution in Figures. Uniform Law Review. Vol. XVI (2011-3). P. 719.
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A.C. Komapos

MpUHUMas BO BHUMaHUE MEeXIyHApOAHbI KOHTEKCT CITOPHOTO MPaBOOT-
HollleHus. Takke OTMEUEeHbI cllydyau, KOrjaa rocylapCTBEHHbIE CYAbl, Ha-
npumep, B CIIA, Kurae, Hunepnannax, ®PTI', llIBeiitiapyu mpu TpuHATUT
pelLIeH’T YIUTHIBAIOT [IpUHLMITEI KAK MCTOYHUK HOPM, PETYIMPYIOIINX
B3aUMOOTHOILIEHUS CITOPSIINX CTOPOH.

VkazaHHbIe JaHHbIE TaKXKe CBUIETENbCTBYIOT, UTO yalle Bcero ITpuHim-
bl MPUMEHSIUCh COOTBETCTBYIOLIMM OPraHOM, pacCMaTpUBABLIMM CIIOD,
B CUJIy TIpSIMOTO BbIOOpa cTopoHamMu [TpMHIIMITIOB B KaUeCTBE HOPM ITpaBa,
MPYMEHUMBIX MPU Pa3pelleHUH Cropa Mo cylecTBy. [1pu 3ToM B HEKOTOPBIX
cayyvasix cebuika Ha [puHuunel YHUIPYA Obiia cienaHa B MpUBSI3KE K ITPU-
MEHEHUIO APYTUX UCTOYHUKOB, HAMTPUMED, MEXIYHAPOIHbBIX KOHBEHIIUA,
B yactHoctu KonseHunu OOH o noroBopax MexayHapoaHON KyTLIM-TIPO-
naxu ToBapoB (Bena, 1980 r.) wiu HOpM HalLIMOHAJIBHOTO MpaBa.

ITpumenenue [TpUHIIMIIOB MO MHULIMATUBE OPraHa, pacCMaTpUBaBIIIe-
IO CHOp, B OCHOBHOM MMEJIO MECTO B CIIyYasiX, €CJIM TAKUM OPraHOM ObLIT
MEXIYHAPOJIHBII apOUTpax, XOTS U 3aPETUCTPUPOBAHBI ClTy4au, KOraa 3T0
ObUIO CAETaHO rOCYIapCTBEHHBIM cynoM. OCHOBaHUEM ISl MPUMEHEHUS
IMpunuunos YHUIPYA paccmarpuBaBIIMM CHIOP OPraHOM B TaKUX CJIy-
yasix ObUTM OOIIKE CChLIKU Ha TPUMEHEHUE He 0003HAYEHHBIX KAKUM-TU00
00pa3oM MPUHLIMIIOB U HOPM IpaBa, UMEIOIIMX HaJHALIMOHATbHBIN UIN
TPaHCHAILIMOHAJIbHBIN XapaKTep, WU CChUIKU Ha lex mercatoria.

Oco60 cienyer OTMETUTh, B YACTHOCTU, YTO B KOHKPETHOM JIeJIe, IIe
paccMaTpuBaJICS BOMPOC O MPUHYAUTEIbHOM UCIIOTHEHUU apOUTPAKHOTO
peuieHust, mpuMeHeHue [TpUHIIMITOB BIHECILIMM 3TO PellieHUe MEXTYHAPO/I -
HbIM apOUTPaXKeM He ObLJIO MPUHSITO CYIOM KaK OCHOBaHUE JIJIs1 OTKAa3a B €ro
MPU3HAHWM U TIPUBEACHUY B UCTIOJHEHUE B COOTBETCTBUU ¢ KOHBeHLIMEN
OOH o npu3HaHUM U MPUBEIEHUU B UCIOJIHEHNE MHOCTPAHHbBIX apOUT-
paxubIx pemtennii (Hoio-Mopk, 1958 1.). TpuMeHeHne 10pUCIUKIIMOHHBIM
opraHoM [IprHIIUTIOB ex officio TakKe ObLIO OTMEUEHO B CIydasix, Koraa
BOOOIIE OTCYTCTBOBAJIO COMIALLIEHHE CTOPOH O MPUMEHUMOM MAaTEPUATBHOM
MpaBe WK KOTAa TaKOe CoMIallieHre ObLIO MPU3HAHO HENEWCTBUTETbHBIM.

He BbI3bIBa€T COMHEHMIA, UTO IaIbHEIIIee pacILIMPeHNEe UCTIOIb30BAHMS
ITpuHLIMIIOB KaK 3KBUBaJeHTa HAIMOHAJIbHBIX CUCTEM IpaBa Ipu pa3pelie-
HUU MEXIYHAPOJAHbBIX KOMMEPUYECKHMX CITIOPOB BCe-TaKy B OCHOBHOM Oy/IeT
CBSI3aHO C MPAKTUKOI MEXTYHAPOAHOTO apouTpaxa. B aToil cBg3u 3aciyxu-
BaeT BHMMaHMUsI TO, UTO YKe CYLIECTBYIOIIAs TpakTUKa npumeHeHust [TpyuH-
LIMITOB MPU apOUTPAXKHOM Pa3pellieHUU MEXTYHAPOIHBIX KOMMEPUECKUX
CIIOPOB B 3HAYUTEJILHON Mepe UCTTIONIb3YeTCs 1St 0OOOCHOBAHUS BbIIBUHYTOMN
HEKOTOPBIMU CHELMATUCTAMU B 00J1aCTU MEXAYHAPOIHOTO apOuTpaxa
KOHLEeNUUU (OPMUPOBAHUSI B COBPEMEHHBIX YCJIOBHSIX aBTOHOMHOTO ap-
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